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 SUMMARY:

 ... Nevertheless, the McCoy position is always shown to be the one that ensures justice or at least does not permit the guilty to escape punishment.  ... This critically-lauded program is not only television's longest-running legal drama but also its most iconic representation of the legal system: Its portrayals of the criminal justice system and district attorneys dominate our culture's legal narratives.  ... The accumulation of its stories and their component characters, images, and scenarios show us how things work, enumerate rules, and elucidate values.  ... In fact, entertainment television exerts on public opinion a greater influence than do news or cinematic media.  ... A multi-year study of more than 500 viewers found that daytime television's reality courtrooms seem to impact perceptions about the way that judges behave, as well as the normality of their behaviors.  ... As television focused on the punitive aspects of law (such as "three strikes you're out" sentences, the death penalty, and trying juveniles as adults), victim's rights, and safe streets policies, the public became more concerned about crime and criminals.  ... In light of the enduring presence of legal narratives on television and their empirically supported potential to impact viewers, it is important to investigate their underlying ideologies as well as how they translate to lay understandings and legal decision-making.  ... Quantitative Results The episode review disclosed that the following themes and issues were prominent: LEGAL ISSUE OR PLOT POINT NUMBER OF OCCURENCES (n episodes = 35) Police/Prosecution encourages suspect to 20 (over 15 episodes) speak/proceed without counsel Defense counsel permits client to speak to 7 (over 14 episodes) law enforcement Police/Prosecution threaten to arrest 17 (over 14 episodes) individual unless they produce evidence, speak to law enforcement, turn in another individual Police/Prosecution criticize penal law/ 14 advocate its reform Bail no bail sought: 12 bail denied: 7 bail set to $ 1 million once bail set to $ 500,000 once bail granted twice for an unknown amount Intra-prosecutorial debate 8 Conviction to acquittal rate 32/35 Acquittal, hung jury 3 1 acquittal 2 hung juries Conviction on lesser charge, but acquittal 3 on higher charge Motions to Suppress evidence 15 Suppression Granted (evidence or testimony 7 out) Suppression Denied (evidence or testimony in) 8 (9) Attempts by Police/Prosecution to use 6 statements possibly protected by testimonial privilege Admission of privileged statements denied 5 (not permitted into evidence) Admission of privileged statements granted 1(2) (permitted into evidence) Police/Prosecution pursued inconsistent 8 theories of guilt or charged multiple individuals C.

HIGHLIGHT:  "Justice is a by-product of winning." -Law & Order Character Jack McCoy,Executive Assistant District Attorney

 TEXT:

 [*2] 

Introduction

 Because it is American culture's most pervasive medium, n1 television is also our most important storyteller. n2 Sometimes television's narratives supplement understandings gleaned from other sources, but oftentimes they substitute for direct experience. n3 The latter is true with regard to law. Although most individuals have little direct experience with the legal system, legal themes pervade television. n4 Consequently, research has shown that the public relies on television as its primary source of information about the legal system. n5 Indeed, television's narratives nurture assumptions about the operation of law, opinions about courts, and beliefs about the efficacy of the criminal justice system. n6 Since these accounts  [*3]  constitute a significant portion of society's depictions of law, it is important to understand the content and ideologies of these stories, and to analyze their potential for cultivating beliefs about the legal system. n7
One obvious candidate for study is Law & Order. This critically-lauded program is not only television's longest-running legal drama but also its most iconic representation of the legal system: Its portrayals of the criminal justice system and district attorneys dominate our culture's legal narratives. Consequently, whether and how Law & Order contributes to the public's perception of the legal system or informs decision-making n8 merits serious investigation.

This article empirically investigates the ideologies of and messages cultivated by Law & Order. After detailing television's role as a cultural storyteller, it explains the ways in which television disseminates legal information. Drawing on media theory, this article summarizes the literature substantiating the entertainment media's impact on public attitudes, while highlighting research specific to law-related programming's contribution to perceptions of law. It further outlines the circumstances under and extent to which the public uses television's stories of law as heuristics in decision-making.

With this background, the paper turns to television's representations of attorneys. In particular, it traces the history of television's portrayal of attorneys from the righteous defense attorneys of the 1950s-60s to the prosecutors of the past two decades, the latter being best  [*4]  exemplified by those featured on Law & Order.
The article then moves from the theoretical to the empirical. Rather than relying on untested presumptions about Law & Order's ideologies to posit audience effects, the paper includes a systematic content analysis. This quantitative content analysis catalogues thirty-five randomly-sampled Law & Order episodes, and it is combined with a qualitative ethnographic analysis that valuates Law & Order's portrayals of legal process, criminal justice, and those involved in its administration.

The results of this bifurcated study reveal that Law & Order endorses a crime control model of justice that exalts prosecutors as moral agents while indicting the due process model of justice and the defense attorneys who align themselves with its ideals. The programmatic content and portrayals underscoring these messages are also discussed. Among these are: that prosecutors can intelligently exercise discretion, effectively screen out the innocent, and accurately assess guilt; that slavish devotion to constitutional commands threatens justice and is often irrelevant in practice; and that society must be flexible with due process rights in order to ensure public safety.

The paper concludes by suggesting that these ideologies, particularly when communicated through the narrative of Law & Order, can impact public sentiment and even become actualized in legal policies and jury decision-making.

I. Popular Culture and the Media

 The legal world's appreciation of mass media influence has been somewhat schizophrenic. While courts and practitioners have presumed that the media's depiction of legal events impacts the public, n9 legal scholars have tended to dismiss popular accounts of law in favor of treatises and appellate opinions. n10 Consequently, scholars have focused on the "mandarin ideals" of law at the expense of common  [*5]  understandings and pop cultural representations of it. n11 As media have proliferated, however, their role as conduits of legal information has become undeniable. n12 As a result, those interested in how the public comes to learn about and apply law have begun to explore the media's influence on attitudes and perceptions about the law. n13 Nevertheless, "because this is a relatively new field of inquiry," n14 the effect that media imagery has on lay perceptions of the justice system is not fully understood. n15
A. Culture as Classroom

 The average person does not have any direct experience with the justice system, n16 let alone read legal opinions and law  [*6]  journal articles. n17 This does not mean that individuals are ignorant about the law, but that they learn about it through other, less formal means. As they do with other topics, most people learn about the law through culture. n18
Though most of us think of culture as the society in which we live, it is also the basic medium from which we learn. n19 Through immersion in culture, we become familiar with society's stories. n20 These stories or narratives n21 function as the texts that encapsulate our cultural knowledge. n22 Indeed, they are among culture's primary pedagogical tools. n23 Moreover, because we think in terms of narratives, n24 they are a natural mode of understanding. n25
Because stories establish a framework for interpreting events, n26 they help us understand the world. n27 Consistent with this, empirical research demonstrates that people rely on the stock characters, familiar plots, common patterns, and stereotypic images gleaned from stories to understand reality. n28 In fact, research has shown that jurors reach verdicts by reconstructing testimony into a story that explains what must have occurred. n29 In doing so, they assess testimony according to whether it fits into the culturally-established narrative. n30
Additionally, the information disseminated through this  [*7]  narrative system is not restricted to concrete facts. Rather, it includes moral values and ideological assumptions, such as what behaviors society deems to be good or bad and ethical or unethical. n31 In fact, the meanings we extract from stories are among their most important purposes: Their meaning remains long after the underlying scenarios and facts have dissipated. n32
Nonetheless, inasmuch as the ideologies of narratives structure our views of reality n33 and determine meaning, n34 they limit those understandings to culture's dominant themes. n35 First, people interpret situations consistent with a culture's dominant narratives. n36 Second, because one can reference only the stories of which she is aware and consider the issues common to those storylines, the narrative process is constrained by pre-existing understandings. n37 This endows stories with great power. n38 Therefore, in many ways, the power of stories lies not in affecting beliefs, but in constituting them. n39
B. The Stories of Pop Culture: The Layperson's Emmanuel

 Though stories come from many sources, a significant number of them are ensconced in pop culture. n40 Because pop  [*8]  culture n41 is something to which we are all exposed, n42 we are all influenced by it. n43 Our legal narratives are also situated in popular culture, more specifically in pop legal culture. n44 Like broader pop culture, pop legal culture n45 comprises the common perceptions, stories, and depictions of all things legal. n46 It includes television shows about law firms, films about trials, and jokes about attorneys. n47 Accordingly, it is an important repository of our cultural information about law.

II. Television as a Legal Storyteller

 Because of its centrality in American life, n48 television is both our mainstream of popular culture n49 and our primary  [*9]  storyteller. n50 People gain a variety of knowledge through what they see on television. n51 The accumulation of its stories and their component characters, images, and scenarios show us how things work, enumerate rules, n52 and elucidate values. n53 Indeed, the proliferation of visual imagery has prompted a shift in cognition. n54 The linear thinking style dominant in print-based culture is now being displaced by the associative thinking style where symbols and visual representations dominate. n55 Furthermore, television need not package information as "real" to impact audiences. In fact, entertainment television exerts on public opinion a greater influence than do news or cinematic media. n56 It also reaches people that factual programming does not. n57
Television is also a prominent conduit of stories of law. n58 Through news reports, n59 reality courtroom programs, n60 and legal dramas, television teaches citizens about law. n61 "The  [*10]  public learns most of what it thinks it knows about law, its fact-finding, procedures, application, lawyers and the legal system from popular legal culture." n62 Simply, though relatively few individuals have entered a courtroom, n63 millions have seen one on TV. n64 Even the Supreme Court n65 and American Bar Association n66 have acknowledged television's impact on perceptions of the legal system. Thus, in the absence of real-world experiences to guide understandings, n67 television's legal narratives nurture assumptions about the legal system and litigation. n68 These connect us to a common base of knowledge about law, truth, and social justice that can contribute to our beliefs. n69
III. The Impact of Media Portrayals

 Most theories explaining the relationship between entertainment programming and viewer knowledge or beliefs rest on cultivation theory. n70 Television's story-telling ability is  [*11]  central to cultivation. n71 Cultivation treats television as a master narrative. n72
According to cultivation theory, heavy, long-term exposure to television's recurrent stories and images n73 cultivates in viewers perceptions about facts and values. n74 This exposure can then influence viewer attitudes, standards of judgment, and even behavior. n75 Importantly, cultivation theory does not posit a direct link between television viewing and behavior such that a viewer will replicate whatever she watches. Rather, it suggests a subtle, cumulative influence. n76 If a viewer repeatedly sees a particular representation on television, n77 she will presume that representation is common in reality. n78 For example, if she sees a great deal of violence on television, the viewer will presume that society is violent. n79  [*12]  If she repeatedly sees incompetent doctors on television, she will believe that doctors are incompetent. n80 If she repeatedly sees television judges yell at litigants, she will assume that judges yell at litigants. n81 Furthermore, once ensconced, these representations can influence behavior. n82 Accordingly, a viewer who believes society is unsafe may be afraid to walk alone at night, be inclined to purchase a home security system, or favor giving the police more discretion to approach or question seemingly "suspicious" individuals. n83
Recent research confirms that some law-oriented entertainment programming can cultivate opinions regarding litigation and the behavior of judges and litigants. n84 A multi-year study of more than 500 viewers found that daytime television's reality courtrooms seem to impact perceptions about the way that judges behave, as well as the normality of their behaviors. n85 Recognizing that the large number of daily syndi-courts n86 comprise a relatively uniform narrative about the way that judges act when adjudicating a case, the study investigated whether heavy viewers of syndi-court integrate this presentation into their understandings of judges, and, therefore, expect real judges to be active and incisive interrogators who infuse their judgments with moral pronouncements. n87 Indeed, the results showed that heavy viewers of syndi-court expected these behaviors from judges to  [*13]  a substantially greater degree than did non-viewers of the genre. n88 Similarly, children conflate fictional judges with real ones. Children who are familiar with only television judges cannot distinguish their traits from those of real judges. This research supports the hypothesis that the frequent repeated exposure to a uniform or dominant character portrayal can inform an individual's expectations and understandings of law.

Other studies have found that the way in which television portrays attorneys can impact viewer opinions about attorneys in the real world. n89 One study compared LA Law's n90 portrayal of lawyers as attractive, powerful, and of good moral character n91 with viewer perceptions of real lawyers. Consistent with the LA Law version, heavy viewers of LA Law believed that real lawyers possessed the same set and value of characteristics of the television lawyers, whereas non-heavy viewers did not. Interestingly, this distinction in attitude was not confined to lay viewers but extended to attorney viewers. n92 Thus, even lawyers who were inundated with the LA Law model of behavior tended to believe in it. Sometimes television portrayals can support ethical and normative beliefs. For example, law-student attitudes regarding the ethical (and unethical) behavior of lawyers also appear to follow the standards set by television lawyers. n93 Additionally, television's depiction of litigation as an  [*14]  appropriate response can become a normative guide, influencing viewer assessments of litigation. n94
One way of understanding television's cultivation effect is in terms of heuristic reasoning. n95 Heuristics are informational vignettes or examples that are mental shortcuts for decision-making and causal reasoning. n96 Heuristic reasoning refers to the almost automatic process by which people apply these rules of thumb to draw conclusions about the world. n97 As people interpret their experiences, they automatically n98 reference these media-generated heuristics. n99 These cognitive short-cuts help people process information where it is incomplete or when they must draw conclusions quickly and efficiently. n100
Television's dominant narratives and character portrayals can become heuristics. Repeatedly broadcasting particular constructs enables them to be easily stored in and accessed from memory. n101 Television's depictions of the criminal justice system and attorneys are also sources of heuristic knowledge regarding the legal process. n102 These heuristics then guide  [*15]  understandings about how trial evidence will unfold, n103 determinants of truth or guilt, n104 and legal rules and policies. n105 Thus, they become the standard against which "the stories that are being told by clients, witnesses, and experts, as well as by attorneys, to one another and to the lay jurors who make up their audience" are compared. n106
IV. Television's Portrayal of Attorneys

 Because the public has limited opportunities to engage attorneys in their practice, n107 it learns most of what it knows about them through television. n108 Courtroom and crime programs constitute the majority of television's depictions of law, n109 and have long been a staple of television programming. n110 From 1960-1990, 25% of television programs featured criminal justice themes. n111 During the 2005 season, networks broadcast thirty-two primetime crime dramas. n112 This steady diet both responds to and whets the audience's  [*16]  appetite for such programming. n113
News n114 and entertainment media n115 alike situate law enforcement at the center of this programmatic universe. The news tends to feature law-breaking, its consequences, and trials. n116 It disproportionately focuses on serious crimes, n117 and, when covering trials, it emphasizes the "crime control" model, i.e., that the function of law is protecting victims and punishing wrongdoers. n118 This occurs at the expense of acknowledging the value of constitutional protections. n119 The news also exaggerates the number of crimes "solved" n120 and portrays those in law enforcement as effective if not heroic figures. n121 Despite the tone and quantity of this coverage, however, it does not reflect reality. Rather, statistics confirm that crime has decreased. n122 Though the homicide rate in the United States has varied greatly over the past three decades, it has steadily declined since 1992. n123 Notwithstanding, news media continues to further the notion that crime continues to rise. n124
 [*17]  Entertainment television is no different. Content analyses similarly disclose that entertainment programming emphasizes serious crimes and the crime control model. n125 It depicts the legal system's primary function as repressing crime n126 and punishing the guilty. n127 Again, these goals are highlighted while due process and fair treatment are devalued. n128 "The medium won't bear hard-to-visualize abstractions, like the presumption of innocence, the right against unreasonable search and seizure, or the potentially unpopular demands of due process." n129
This is exemplified by television's depictions of attorneys. On entertainment television, all attorneys are not created equal. Rather, television separates the "white-hatted prosecutors and police officers" n130 from the "black-hatted defense attorneys." n131 It celebrates prosecutors as folk heroes, n132 exalting them n133 as society's saviors. n134 Moreover, these populist district attorneys do not "have time for the technicalities of law... . Their job is to cut through the deceits, counter the rip-offs, and sweep up the deadbeats." n135 Indeed, it seems the only impediments to these guardians of justice are the "legal technicalities" and due process demands  [*18]  relied on by the defense. n136
By contrast, criminal defense attorneys run the gamut from inept to dishonest n137 to engaged in morally repugnant work. n138 They are not portrayed as seeking justice but as manipulating the system to help the guilty escape punishment. n139 If defense attorneys are not using "legal technicalities" to thwart the prosecution, n140 they tend to be tangential characters. n141 Commonly, they stand alongside clients during prosecution or police questioning, unable to convince these clients to heed legal advice and remain silent. Indeed, their function seems not so much to reflect the reality of defense practice or its role in protecting our constitutional rights, as it does to advance the crime control narrative or explain how the guilty escape punishment.

Criminal defense attorneys were not always consigned to television's sidelines. In television's early years, they were central, iconic characters n142 whose work and related social issues n143 were celebrated as critical to our system of justice. n144 For instance, the titular character of Perry Mason shielded the innocent from wrongful conviction and discovered the truth, n145 and legal teams such as the father-son duo of The Defenders n146 fought for the civil rights of the alienated and indigent. n147 Television "sent the message that lawyers [like these] could help attain justice and solve social problems." n148
 [*19]  By the 1980's, however, television had replaced defense attorneys and their causes with civil lawyers in private practice. n149 As exemplified by LA Law, these programs featured well-paid yuppie lawyers n150 who represented whichever client was the highest bidder n151 - even when he was morally repulsive n152 - and who never allowed the inconveniences of legal research or case preparation to interfere with their social lives. n153 The attorneys at the firm of McKenzie, Brackman, Chaney, & Kuzak "often informed colleagues in a firm conference that they had a major trial starting the next day or perhaps even the same afternoon. Without apparent preparation, the attorneys then sashayed confidently into the courtroom." n154
In the 1990's, n155 television's legal programming began to display "a decidedly different ideological slant... ." n156 Public opinion about the legal profession (except of those in law enforcement) was vitriolic n157 and interest in civil attorneys had waned. n158 Criminal prosecutors now stood alone atop the moral high ground of legal practice. n159 Both mirroring and furthering this shift in social consciousness, n160 television celebrated the work and principles of prosecutors. n161 Even when they were not the featured characters, prosecutors were presented on shows such as The Practice as consistently more  [*20]  principled than defense attorneys. n162 Law & Order was first and foremost in this programming trend. Dovetailing with the emergence of the law and order era, n163 Law & Order focused on hard-working, justice-seeking Assistant District Attorneys (ADAs) who try and punish society's wrongdoers. n164 A symbiotic relationship developed among programming, audience interest, and public political sentiment. As the public became increasingly concerned about law and order, n165 television designated crime and criminals as major issues. n166 As television focused on the punitive aspects of law (such as "three strikes you're out" sentences, the death penalty, n167 and trying juveniles as adults), victim's rights, and safe streets policies, n168 the public became more concerned about crime and criminals. Thus, Law & Order and other programs sharing its themes not only reflected the public's prevailing views, but also sensitized and cultivated in the public these views. n169
V. Assessing Television's Portrayals

 Programs featuring attorneys continue to be popular, because viewers are fascinated by what they do, or, more accurately, by what they think lawyers do. n170 Nevertheless,  [*21]  the demands of the television medium prevent these shows from being "faithful to the realities of legal practice." n171 First, because television's purpose is to entertain, accuracy inevitably gives way to dramatic effect. n172 For example, explication substitutes for proper cross-examination, trial preparation and legal research are non-existent, and there is little time between arrest and trial. Second, because viewer attention spans are short, television must tell its stories simply and efficiently. n173 Although television relies on stereotypes n174 for the sake of story-telling, n175 the dichotomies employed are neither neutral nor nuanced. Rather, they portray "things as black or white, as right or wrong, as guilty or innocent...." n176 As a result, whether these stories are presented as factual or fictional, n177 they can leave the audience with a convoluted view of the legal system n178 and its lawyers. n179
To the extent that television's lessons supplant real law, n180 they impact law and justice. n181 Misinformation about the legal system and crime investigation can seep into the courtroom n182 influencing the way that jurors interpret behaviors, n183 assess  [*22]  credibility, weigh theories of the case, n184 and understand the penal law. n185 These depictions might influence opinions about criminal justice policies, law reform, n186 and the justice system. n187 Furthermore, laypeople are unlikely to know how television's depictions are inaccurate or understand the deficiencies in their own knowledge. n188 Rather, the ubiquity of criminal justice programs makes the public so familiar with their themes and tropes that the public believes it understands the system although it may not. n189
In light of the enduring presence of legal narratives on television and their empirically supported potential to impact viewers, it is important to investigate their underlying ideologies as well as how they translate to lay understandings n190 and legal decision-making. n191 The impact of these types of depictions of law, however, is a nascent field, n192 and little attention has been paid to the effects of television crime dramas. n193 Moreover, most of the scholarship that exists is within the film and literary studies disciplines, n194 which fail to acknowledge television's unique attributes and cultivation effects. n195 Consequently, we understand little about the link  [*23]  between the imagery and storytelling conventions of television's legal stories n196 and the public's perceptions of law. n197
VI. Law & Order

 Law & Order n198 is television's preeminent narrative about the criminal justice system. n199 Debuting on NBC in 1990 n200 (and entering syndication in 1994), it is not only the longest-running courtroom drama in the history of television n201 but also the longest-running drama on the air. n202 It has spawned several spin-offs, n203 received a record-setting eleven consecutive Emmy nominations as Outstanding Drama, winning the award in 1997. n204
Law & Order utilizes a distinctive narrative structure borrowed from the short-lived 1963 television show Arrest and Trial. n205 Each self-contained episode follows a criminal case from the perspective of law enforcement, both police and  [*24]  prosecutors. In the first half of an episode, police n206 investigate a murder and arrest a culprit. In the last half, a pair of prosecutors - Executive ADA (EADA) Jack McCoy n207 and a junior, female ADA n208 - brings the case to trial or negotiates an alternative disposition (such as a plea bargain). n209
Instead of "once upon a time," each story begins with the following voiceover:

In the criminal justice system the people are represented by two separate and equally important groups - the police who investigate the crime and the district attorneys who prosecute it. These are their stories. n210
 The program presents itself as a realistic, though fictional, portrayal of the criminal justice system. Indeed, it regularly advertises that its stories are "ripped from the headlines" and based on real events. n211 The aesthetics of the show further underscore its realism. n212 Law & Order shoots on location in New York City and employs the known mise-en-scene of the courtroom. n213 Each scene begins with a caption displaying date and location. This dramatized construction of real events adds to the authority of the program. n214 Visual cues, n215  [*25]  such as desaturated color, lighting, and hand-held cameras, n216 produce a cinema verite style n217 that also contribute to this verisimilitude and help tell its stories. n218
Fundamentally, though it boasts a unique style and quality acting, Law and Order is a crime-courtroom program where law enforcement catches and prosecutes criminals. n219 It uses both the "coded images" common to crime shows n220 (i.e., mug shots, line-ups, and physical evidence) n221 and story-telling conventions - such as debates between ADAs about charges to be filed and suspects who ignore counsel and willingly forgo their right against self-incrimination n222 - to advance the narrative. n223 Each episode concludes with the restoration of (or periodically the thwarted attempt to restore) law and order. The prosecution almost always solves the case and is confirmed correct, even in the rare instances where the wrongdoer escapes punishment. When the jury renders a guilty verdict, it is acknowledged to be objectively correct, and when the jury does not (it is hung n224 or renders a not guilty verdict), the prosecutors commiserate about how the jury was misled by the defense or by emotion. Finally, commentators have noted that Law & Order has become more conservative  [*26]  over the years, n225 coinciding with a general societal and political shift toward increasingly punitive sanctions and hard-lined criminal justice policies. n226
VII. Empirical Analysis of Law & Order
 After eighteen years on network television and twelve years in daily syndication, Law & Order has become a ubiquitous source of information about law and justice. n227 This longevity and ubiquity are also testament to Law & Order's potential to impact public understandings about law.

Although Law & Order's episodes reference various legal rules and procedures (such as privileged communications or the elements of the defense of necessity), this type of "hard content" is unlikely to impact viewers. n228 Research shows that audiences usually do not learn specific legal rules from television, even when rules are repeated across programs. n229 The narrative, if any, that stays with an audience "is less a depiction of actual legal rules (such as the right of a tenant to withhold rent or the tort liability of minors), than a collection of fables portraying society's moral codes." n230 Nonetheless, repetitive behaviors that are perceived as norms and stable, persistent role portrayals of people such as judges and attorneys have been shown to impact the beliefs. n231 Consequently, the way that Law & Order might affect the public is likely at the broader attitudinal or normative levels. Furthermore, the nature of that influence is dictated by the  [*27]  persistent behaviors of its featured characters and the ideologies it conveys about prosecutors, the criminal justice system, and justice itself.

A. Methodology of the Study

 Accordingly, rationalizing the study of Law & Order's potential impact on the public requires a systematic review of its episodes. To discover the issues and portrayals prominent on Law & Order, a content analysis was conducted.

The quantification of the content analysis was then enhanced by combining it with the qualitative valuations of ethnographic analysis. n232 Ethnography places the researcher within the system or society to be studied, and then she systematically observes and records concrete legal phenomenon. n233 Typically, ethnography focuses on issues such as whether legal rules are followed, how and by whom they are enforced, from where do those who enforce rules obtain their authority, and the respect and legitimacy accorded to those involved with law.

To accomplish this, thirty-five episodes of Law & Order were reviewed. This convenience sample was drawn from episodes broadcast on TNT during the month of August, and extended from Season Four (1994) through Season Sixteen (2006). (Research began with Season Four, because Season Four reflects the present structure of Law & Order, i.e., it includes both a female police Chief and a female ADA, and featured Executive ADA Jack McCoy). Each episode was monitored for dialogue, charges filed and penal law applied, nature of cases, evidentiary issues, legal arguments and defenses raised, rulings, verdicts, comments about defense counsel, bail, and general story content. Once this information was compiled, it was reviewed for emergent themes and categorized. Finally, the categories were analyzed with an  [*28]  eye toward understanding the ideologies, underlying values, and operation of law.

B. Quantitative Results

 The episode review disclosed that the following themes and issues were prominent:

	LEGAL ISSUE OR PLOT POINT
	NUMBER OF OCCURENCES

	
	(n episodes = 35)

	Police/Prosecution encourages suspect to
	20 (over 15 episodes)

	speak/proceed without counsel
	

	Defense counsel permits client to speak to
	7 (over 14 episodes)

	law enforcement
	

	Police/Prosecution threaten to arrest
	17 (over 14 episodes)

	individual unless they produce evidence,
	

	speak to law enforcement, turn in another
	

	individual
	

	Police/Prosecution criticize penal law/
	14

	advocate its reform
	

	Bail
	no bail sought: 12

	
	bail denied: 7

	
	bail set to $ 1 million once

	
	bail set to $ 500,000 once

	
	bail granted twice for an

	
	unknown amount

	Intra-prosecutorial debate
	8

	Conviction to acquittal rate
	32/35

	Acquittal, hung jury
	3

	
	1 acquittal

	
	2 hung juries n234

	Conviction on lesser charge, but acquittal
	3

	on higher charge
	

	Motions to Suppress evidence
	15

	Suppression Granted (evidence or testimony
	7

	out)
	

	Suppression Denied (evidence or testimony in)
	8 (9) n235

	Attempts by Police/Prosecution to use
	6

	statements possibly protected by testimonial
	

	privilege
	

	Admission of privileged statements denied
	5

	(not permitted into evidence)
	

	Admission of privileged statements granted
	1(2) n236

	(permitted into evidence)
	

	Police/Prosecution pursued inconsistent
	8

	theories of guilt or charged multiple
	

	individuals
	


  [*30] 

C. Qualitative Results

 In qualitatively analyzing Law & Order's narrative, its surface attributes must be distinguished from its substance. Law & Order includes plot points referencing skilled defense attorneys, acquittals, and the suppression of the fruits of constitutional violations. n237 Sometimes prosecutors disagree about whether to pursue charges or to substitute treatment for sanctions; other times, statutes fail to criminalize behaviors. Although these issues are associated with a due process or defense perspective, their purpose in the narrative does not indicate a positive message about such ideologies. Rather, they advance crime control ideologies.

The import of these depictions is measured in relation to the lessons they tell about law's ability to achieve justice. Thus, it is not sufficient to acknowledge that - as disclosed by this study - the prosecution lost three of thirty-five cases. Rather one must ask why did the prosecution lose? Was the loss just? Was the loss due to a defense attorney's manipulating the evidence or using a "technicality"? Similarly, it is not sufficient to recognize that sometimes physical evidence is suppressed due to a constitutional violation. Instead, one must consider why the defendant prevailed on the motion to suppress? Did his success permit him to escape punishment? Did ensuring that the defendant have counsel present during questioning make any discernable difference? Was the statute that permitted escape from or responsibility for the crime formalistic or due process-oriented? Accordingly, the key to understanding Law & Order's narrative is in the lessons it teaches and the morals of its stories.

VIII. The Moral of Law & Order's Stories

 Although the media sometimes accuse law of being  [*31]  divorced from, n238 if not impeding, justice, n239 Law & Order does not echo this criticism. Instead, the systematic content analysis discloses that Law & Order advances the notion that law is the best way to achieve justice. n240 In doing so, however, the program does not follow a traditionalist legal narrative of portraying law as either good or bad. Rather, its storytelling conventions and text convey a more nuanced message: it is not that with less law, society can achieve more order, but that certain types of law are associated with justice, whereas others are not. The former, justice-enabling law, comprises legal rules that enable law enforcement to freely collect and introduce evidence, and that favor punitive approaches over rehabilitative ones. The latter, justice-thwarting law, comprises the due process rights and constitutional protections relied upon by defendants and their counsel. Therefore, while Law & Order's plots recount criminal law's quest for justice, its primary narrative tells us what justice is and how it can be achieved. n241 This foundational theme endorses a crime control model of justice n242 i.e., one that promotes law enforcement's interests over the accused's due process rights. n243 This reflects our contemporary political climate as well as the era in which Law & Order debuted. n244
A. Endorsement of Crime Control Values: The Crime Control Model

 As noted, the crime control model sees the main function of the criminal justice system as suppressing criminal behavior and apprehending, punishing, and containing  [*32]  lawbreakers at maximum efficiency. n245 "Efficiency" is defined as "the system's capacity to apprehend, try, convict, and dispose of a high proportion of criminal offenders...." n246 Critical to this process is the initial fact-finding by law enforcement. n247 However, the crime control model gives prosecutors the legal discretion n248 to screen suspects and determine factual guilt, n249 trusting them to screen out the "factually innocent." n250 Consequently, those not screened out are presumed guilty: n251 "Once the prosecution (or police) have decided that there is enough evidence of guilt to charge him, all subsequent activity is based on the view that he is probably guilty." n252
At the other end of the spectrum lies the due process model of criminal justice. Whereas the crime control model embraces guilt, the due process model relies on a presumption of legal innocence. n253 This model is concerned with limiting the power of the state over the individual n254 (be he factually innocent or factually guilty n255), and is characterized, inter alia, by legal restrictions against unreasonable searches and seizures, the right to legal counsel, and the prohibition of illegal detentions. n256 It values the formal fact-finding process of trial n257 (as opposed to the administrative determinations of  [*33]  the prosecution as "screener") as the most reliable indicator of legal guilt, but does so at the expense of efficiency. n258
B. Screening

 Law & Order confirms the crime control model's critical premises, i.e., that prosecutors are able to accurately screen cases, exclude the innocent, n259 and assess guilt. n260 The episode analysis shows that the prosecution's inclination regarding guilt is almost always correct. Indeed, the prosecutors obtained convictions in thirty of thirty-five cases. n261 There was one acquittal, two hung juries, two suspended prosecutions, and two convictions of a lesser-included offense (which the prosecution deemed a loss). Moreover, in the rare event that the prosecution loses, the failure to convict is usually characterized as factually incorrect and a failure to achieve a just result. n262
In fact, its screening abilities are so fine-tuned that often the prosecution charged a suspect before the story disclosed the key evidence proving guilt. (Hence, Law & Order shows that prosecutors are able to make correct assessments with only partial evidence). Furthermore, in a few episodes, the prosecution uncovered more evidence, and decided to shift its focus to a different individual - thus confirming that the system is also able to screen out the innocent. The audience, however, never sees stories in which ADAs are mistakingly  [*34]  convinced of their conclusions. For the most part, this resembles traditional legal fiction which underscores the competency of law enforcement n263 and its ability to ensure that criminals receive their just deserts. n264
C. Constitutional Rights

 On Law & Order, when justice appears to be in jeopardy, it is usually due to defense counsel's manipulation of juror sentiment, statutes that fail to accord prosecutors the necessary authority to prosecute, n265 or unnecessarily restrictive evidentiary rules that prevent the introduction of evidence of guilt. n266 This underscores the ways that laws and constitutional rights impede the efficient quest for justice and exist solely for the benefit of defendants. In one episode, the prosecution told the victim's mother that they would not be permitted to introduce a 911 tape due to "a technicality." The ADA explained that they could not introduce the tape, because an "accused has a right to cross-examine his accuser and in this case [with the tape], he can't." She further noted that these "protections are there for everyone [but s]ometimes it makes it harder for us to get a conviction." The mother then yelled: "All you care about is protecting the so-called rights of the maniac who killed [my daughter]. Why didn't anyone protect her rights!" n267
A senior DA later said, "I don't disagree with her. Sometimes we're so intent on a grain of sand that we lose sight of the beach." n268
Instances of evidentiary suppression depict constitutional protections as impeding the efficiency of our system of justice.  [*35]  Fifteen of the thirty-five episodes featured suppression motions. In just over half (eight of fifteen) of those, the motion was denied; the remaining seven motions were granted. Where it was granted (i.e., where the defense prevailed), the following were suppressed: a 911 tape that was the "only evidence identifying the killer" excluded because it was hearsay; n269 physical evidence, because the prosecutor had coerced the suspect into permitting the search, thus invalidating any "consent"; n270 statements made in drug therapy, because they were privileged; n271 statements to a school psycho-therapist, because they were privileged; n272 a confession to a priest, because it was privileged; n273 and a custodial confession, because the prosecutor questioned the defendant even though her right to counsel had attached. n274 Despite proper suppression, the stories confirmed the defendant's guilt. Importantly, the prosecution inevitably uncovered alternative and often stronger evidence with which to convict. Not only does this suggest that the sole benefit of procedural protections is to enable the guilty to escape punishment, but also it makes them into meaningless hoops that do not change the ultimate result. n275 Rather, due process and constitutional rights merely reduce the efficiency of the system and create extra work for law enforcement. This is in line with the typical dramatic portrayal of crime in which a successful resolution is characterized by disregarding civil liberties. n276 Thus, consistent with the crime control perspective, Law & Order informs the audience that fewer evidentiary restrictions and more prosecutorial discretion would lead to more justice. n277
 [*36] 

D. Debate of Issues

 The relative supremacy of the crime control model is also expressed through dialogue. The prosecutorial duo identifies an issue, such as mental illness as an exculpatory factor or the contours of the penal law, and either advocates the virtue of the prosecutorial position or discusses how the alternative shields wrongdoers. n278
Sometimes this debate is between Executive ADA Jack McCoy and the junior ADA. Eight of the thirty-five episodes reviewed included this type of intra-prosecutorial debate. The issues in these episodes pertained to whether: (1) the government should be permitted to sterilize women who kill their children; n279 (2) physicians who tout homeopathic medicine (not approved by the FDA) as a viable alternative to traditional breast cancer therapies commit fraud (or criminally negligent homicide); n280 (3) the prosecution should base its case on testimony that may be perjured (in one case from a police officer who, after learning that evidence was suppressed, changed his testimony; in the other, from a jailhouse informant receiving a deal); n281 (4) it is unethical in closing argument to mention evidence ruled inadmissible; and (5) hospitalization or remorse can mitigate punishment.

Although both individuals represent law enforcement, the argument remains one between the crime control and due process models and/or conservative and liberal legal ideals: ADA McCoy advocates the crime control model and the ADA articulates the due process model. Nevertheless, the McCoy position is always shown to be the one that ensures justice or at least does not permit the guilty to escape punishment. Furthermore, by the end of each episode, the ADA abandons the due process position and expressly acknowledges the superiority of the McCoy position, i.e., undergoes "McCoy Conversion."

 [*37]  In addition, intra-prosecutorial debate imputes gender. Since Season Four, when Law & Order decided to include women as primary characters (i.e., as detectives and prosecutors rather than only as victims, defendants, and mothers), the older, male EADA n282 has been partnered with a young, beautiful female ADA. n283 Because the male presents the crime control model and that model always prevails, it creates a dynamic in which the older male is always correct and the younger female is correct when she agrees with McCoy, but wrong when she does not. In one instance of "McCoy Conversion," the female ADA questioned McCoy's desire to prosecute a doctor for fraud and criminally negligent homicide. n284 McCoy responded, "You got something against putting the bad guys in jail?" n285 The ADA argued that the medical therapy was not necessarily invalid just because the FDA had not yet approved it, and that women should be permitted to choose (as a right of privacy) their treatment regimen. McCoy belittled this argument along with the ADAs emerging "latent feminism":

If it were Dr. Frank Haas, you'd be the first one out there with the tar and feathers. But a woman actually taking advantage of another woman, that one doesn't show up in the collected works of Betty Friedan. n286
By the end of the episode, the ADA not only experienced McCoy Conversion, but also proposed a sentence more severe than that sought by McCoy. In another episode, n287 McCoy wanted to force a Munchhausen's syndrome afflicted mother who had killed her children to be sterilized as a condition of a plea bargain. The female ADA likened this to the sterilization polices of Nazi Germany, and, referencing Supreme Court precedent, argued that the state should not interfere with one's privacy and right to procreate. Although  [*38]  the ADA did not articulate her adoption of the McCoy position, the episode closed with the discovery that the mother was once again pregnant and a look of horror on the ADA's face.

E. Those Who Seek or Impede Justice

 Law & Order also juxtaposes those who wield the instrument of law to obtain justice against those who use law to defeat justice. This is epitomized by the prosecutors and defense attorneys, symbols of the crime control and due process models, respectively. Paramount in this narrative is prosecutors as guardians of justice. Their conclusions about guilt are correct and they prosecute only the legally n288 or morally guilty. n289 They are the ones who will get the bad guys off the streets. They are the ones who will enforce society's rules, n290 thereby enforcing moral codes of right and wrong.

In contrast to prosecutors, defense attorneys are seldom associated with justice, but they are commonly portrayed as being complicit in its denial. n291 Indeed, the better the defense attorney, the more she threatens justice. n292 When the guilty almost escape punishment, it is often because defense counsel successfully excluded incriminating evidence. n293 Even when defense counsel seems to be protecting an individual from an overzealous or politically-motivated prosecution, n294 the  [*39]  defendant is revealed to be manipulating the system, if not wholly guilty. n295 Similarly, when counsel represents what appears to be a sympathetic defendant, such as a doctor offering alternative medical treatments, n296 a parent attempting to protect a child, n297 an abused woman, n298 or an abused child with residual emotional issues, n299 ultimately the defendant is shown as hiding his or her guilt behind a smokescreen of sympathy.

F. Celebrating the Character of Prosecutors

 Embedded within Law & Order's narrative is a secondary theme that speaks to the underlying moral character of prosecutors. In addition to identifying prosecutors as lynchpins in the crime control model, Law & Order situates them as the moral compass of our criminal justice system. n300 This supports the premise that prosecutors can be trusted with discretion in punishing individuals guilty of serious transgressions that might otherwise elude the grasp of the law.

Week after week, Law & Order's ADAs work through  [*40]  difficult ethical situations in the legal process and enforcing the law. It shows that prosecutors may bend rules or engage in questionable behavior, but that the ends are justified by their means. For instance, in three episodes the prosecution indicted multiple individuals or pursued inconsistent theories of guilt in order to cause one individual to cooperate or turn on another. n301 Seven times prosecutors threatened to arrest one family member to force a confession or cooperation from another. Twice they used apparently perjured testimony, when they had no other evidence of guilt. Four times the prosecution even convicted individuals whom it knew or suspected were not guilty of the charged crimes. For example, McCoy agreed to a murder plea from a mobster, n302 because the defendant had undoubtedly committed other crimes. n303 Thus, "as long as [the defendant] is in prison," this conviction was sufficient. In another instance, it was unclear which half of a couple had planned and committed the murder and which had covered it up. McCoy assigned both the same moral culpability, and when asked whether he was sure that they had convicted the right person, he quipped "sure enough." Each time, however, this enabled the prosecution to convict a "bad" person who might otherwise have eluded justice. The moral of the story n304 is that, even when prosecutors engage in behaviors that may seem immoral, those actions further justice and punish the immoral. n305 Hence, provided they are  [*41]  given enough latitude, prosecutors can be trusted to deliver justice. n306
In fact, the prosecution's implementation of justice through punishment was exemplified in one case of wrongful conviction. Legal commentators instruct that a prosecutor is obligated to seek post-conviction redress if she believes that an innocent person has been convicted or, at least, should not oppose such relief. n307 This would seem obvious. Nevertheless, in "Bronx Cheer," the prosecution learned that it had wrongly convicted a man, but left him jailed until it could establish a new case against another individual. n308 Hence, the wrong to be corrected and the primary concern was ensuring punishment (or imprisonment), rather than releasing the innocent. In fact, McCoy asked counsel for the wrongly imprisoned why he had refused a plea. Thus, even knowing the individual was innocent, McCoy appeared oblivious to the concept that an innocent person might not be inclined to plead guilty. Moreover, this episode barely acknowledged the presence of the jailed, and never addressed the reverberations of the prosecutorial actions.

G. Defense Attorneys as Absence of Justice

 The adversarial climate of Law & Order further dichotomizes outcomes and those who pursue them as either moral and just or immoral and unjust. n309 Whereas ADAs are "good" even when their actions appear otherwise, defense attorneys are misled by their clients and represent the reprehensible, thereby making them complicit in the denial of justice. Among the more memorable clients were a mother who feigned despair over her daughter's death but had  [*42]  poisoned her daughter and framed the daughter's therapist; n310 the racially-motivated killer; n311 the large HMO that put profits before helping patients and considered medically-related deaths a cost of doing business; n312 parents who permitted a celebrity to molest their teenage son in exchange for a large monetary payment that they pretended was a tort settlement; n313 and several individuals associated with organized crime. n314
In fact, the one acquittal among the reviewed episodes - though portrayed as objectively correct - nonetheless disparaged the defense attorney's morals. n315 There, in addition to a strong defense, n316 the prosecution's case was significantly undercut by the discovery that their medical examiner had lied. Mid-trial, when the prosecutor attempted to ameliorate this by offering a plea bargain, the defense attorney refused, saying he would continue with his initial theory. (That strategy focused on race and invited the media into the issue.) The prosecution labeled this choice to seek an acquittal on the original theory, instead of accepting a guilty plea as immoral, because, while significant reasonable doubt existed to support an acquittal, it was not based on proof of actual innocence.

Prosecutors sometimes call defense attorneys "opportunists" n317 and ethically conflicted, n318 or accuse them of  [*43]  having misplaced loyalties. n319 It is their advocacy on behalf of amoral, guilty clients, however, that imputes these qualities by association. As expressed by one ADA, "I believe in monsters and things that go bump in the night... . May they rot in hell, along with their attorneys." n320
IX. The Impact of Law & Order-Generated Ideologies

 To the extent that Law & Order's ideologies of justice translate into adopting opinions and norms, they can impact legal policies, the way that jurors assess cases, and the public's appreciation of the justice system as a whole. n321 The public's reaction to these legal fictions is filtered through a commonsense understanding of whether the outcome was just or unjust. n322 Like a fable through which we learn not to cry wolf or that a bird in the hand is worth two in the bush, Law & Order portrays the criminal justice system as an environment in which the crime control model serves citizens while the alternative approach leaves them in jeopardy in order to serve criminals.

A. Policy-Related

 Policy problems are not self-evident. Rather, they are socially constructed from popular perceptions of whether the criminal justice system works, what problems exist, and how to fix them. Often, these perceptions come from stories, such as those on television. Indeed, several studies have found that, the more prevalent an exemplar is in the media, the more likely audiences are to believe it is a salient issue. n323 Therefore, these stories are a basis for public policy and law-making. n324
In a time when society is focused on the efficacy of the criminal justice system, Law & Order is perfectly poised to contribute to this policy debate. Not only does Law & Order  [*44]  validate the parts of the system that work, but it also identifies which issues should be on the public agenda and illustrates the practical impact of various policies. Importantly, Law & Order does not offer mere abstractions. Rather, it provides narrative statements n325 that show the benefits and detriments of philosophies pertaining to how the quest for justice can be facilitated, and the ramifications of liberal or conservative stances on crime and punishment. n326
When criminal justice is viewed through the lens of Law & Order, however, the issues deemed problems and the policies deemed successful will reflect what is seen on Law & Order. For instance, in several episodes, the prosecution encountered some sort of testimonial privilege. Each time, the prosecution argued that the privilege should not apply or explained how honoring it harmed the goals of justice. Hence, Law & Order not only identified the problem (privilege laws), but also provided its solution (eliminate laws protecting certain statements as privileged). This can support political campaigns and policies for and against proposed law reforms. n327 When it comes to reforming criminal procedure, this theme might lead legislators (and citizens) to believe that privilege laws are unnecessary or harmful. Politicians might decide to fix this "problem" when it is not a problem at all. n328 Similarly, the episodes underscore the common notion that suppression of evidence helps only the guilty, has no beneficial application to the general public, and - since law  [*45]  enforcement always finds other evidence - has little practical value as a deterrent to police misconduct. In this way, Law & Order shows how "process" and "technicalities" impede prosecutors and the justice they seek to serve. When combined with Law & Order's confirmation of the competency of prosecutors in screening out the innocent and appropriately exercising discretion, this suggests a policy that law enforcement be awarded greater latitude in investigating and prosecuting crime or that it is reasonable to surrender some rights in exchange for more protection and less crime. n329 Such suggestions can fan public and political sentiment in this direction. Therefore, Law & Order can shape criminal justice policy or at least provide a template for approaching reform. n330
B. Jury-Related

 Law & Order may calibrate the way that jurors assess trial evidence, and thereby contribute to juror decision-making. n331 Jurors n332 make sense of trial evidence by reconstructing it into a story of what "must have happened." n333 Law & Order's narrative of how criminal justice works, how defendants get into or are excluded from the system is a baseline story on which to reconstruct that evidence and assess proffered arguments. Of course, this outline is weighted toward bolstering law enforcement and its conclusions, while diminishing its foibles and mistakes.

When television's version of law is a barometer against which "real" legal action is evaluated, n334 viewers may presume  [*46]  that the procedures they see on Law & Order are typical when they are not, n335 and ascribe to behaviors meanings that do not exist. n336 Unfortunately, "nuances are lost, leading to misunderstandings of burdens, presumptions of guilt, and evidentiary issues." n337 For example, having learned how well prosecutors screen out the innocent, jurors may believe that defendants who have made it this far in the system must be guilty of something. This effectively reduces the prosecution's burden of proof.

Additionally, the impact of these character portrayals can be profound. n338 Ordaining prosecution conclusions as objectively correct can influence a jury's assessments of witness credibility and arguments proffered. Furthermore, research shows that viewers make moral judgments about the behaviors of television characters "to form affective dispositions toward those characters," n339 i.e., that they are good or immoral. (Indeed, television viewers tend to remember a lawyer's character, but forget the legal tale to which it is attached. n340) Jurors rely on this type of belief in fairness as a heuristic to decide whether an authority is trustworthy. n341 Law & Order cloaks the prosecution in a  [*47]  trustworthiness that the defense is not accorded. The arguments or witnesses of the prosecution come with a seal of approval of the trustworthy prosecutors. This may make them more likely to be believed. Presenting prosecutors as moral or just can also impact decision-making. If jurors are in doubt, the prosecution is on the side of justice, whereas the defense, even if evidence is weighted in its favor, is not. n342 This could even provide the prosecution with a dispensation of sorts. One characteristic of justice is loyalty to certain groups. n343 Thus, we are willing to accept certain behaviors in violation of rules or lies in order to uphold the "right" group or their values. n344 "Trust in authority actually moderates procedural fairness effects." n345 Procedural irregularities are, therefore, alleviated. Procedural fairness will influence people's responses "when information about the trustworthiness of the authority is lacking, whereas this will not be the case when this trustworthiness information is present." n346
Conclusion

 Although Law & Order is designed to entertain, it is steeped in ideology. These ideologies are translated into Law & Order's narrative content and convey to audiences messages about the criminal justice system and both impediments and mechanisms to achieve justice. The content and ethnographic analyses reveal that Law & Order endorses crime control values and consistently provides to the audience the premises that support those values.

When Law & Order is the lens through which the public sees criminal law, procedure, and justice, it creates a world in which decisions about the best ways to achieve societal law and order will be based on Law & Order. Although Law & Order and other legal fictions have a unique ability to encapsulate legal issues in a highly digestible form, they are neither neutral nor realistic reflections of the operation of and  [*48]  challenges facing our criminal justice system. Simply, television may mirror real life, and real life may take cues from television, but real law is not television.
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