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This summer, five of the nine current Supreme Cpustices spent time overseas
teaching law and attending international legal ecgrices. Although these same
individuals continue to clash over the place oéfgn law in their decision making — the
travelers included both Justice Antonin Scalia, whbemently opposes its consideration
in Supreme Court decision making, and a vocal suppalustice Anthony Kennedy —
their willingness to travel and interact with tHelgal legal community was not seen as
out of the ordinary. Perhaps this is because, asbaes of the most prominent national
judiciary in the world, such interaction is conselé a natural part of these justices’ job.
Indeed, the greater context in which the Court aj@srhas changed in recent decades.
Since the end of the Cold War, the American legslesn has gained visibility abroad
through the United States’ involvement in consitutdrafting and judicial reform.
Although this involvement was originally a minomrpaf American foreign aid and
concentrated primarily on the new democracies @b and the former Soviet Union, it
has become a primary focus of U.S. democracy assistacross the globe in the past
decade as attention has turned to the importanseaniring the rule of law in transitional
countries (Carothers 2005). As a result, the premae of our national judicial system
has grown and members of foreign and internatiooatts have become more familiar
with and likely to consider its decisions (Slaugtt®98). Scholars have also linked the
universalization of and widespread internationavaygence on human rights’
protections in recent decades to the active exppantand influence of the U.S. Bill of
Rights (Kelemen and Sibbitt 2004).

On a global scale, a rise in both formal and infalrmteraction between the

national judiciaries of the world has also beeredo®he development of an active



international community of judges and legal prof@sals has been part of what some
scholars call judicial globalization (Slaughter 8p0a process in which national courts
have become increasingly likely to communicate @musider each others’ decisions
(Slaughter 1997). Transnational legal activism #redinvolvement of non-domestic
actors in domestic legal issues and cases hadetsone prevalent (Keck and Sikkink
1998). However, when considering the increasingpa network of legal norms and
actors, the United States’ role is generally cozr®d to be limited to that of an exporter,
not an importer.

While the U.S. government’s active role in post<dCW@lar judicial reform has
resulted in greater visibility of the Constitutiand the Supreme Court’s decisions
abroad, the question of whether that internatiaecélity and new level of prominence
have had any effect on the Court itself has rentblayely unanswered. There is
convincing evidence that international politics ammms have influenced American
constitutional interpretation in the past, howewary L. Dudziak (2000) argues that
international outrage over the treatment of Afridemericans in the South during the
Cold War resulted in foreign pressure on the Un@&tes and led to new executive civil
rights commitments. These commitments eventuaflyemced the Court through
appointments to its bench and the Justice Depattraghering in a new era of civil
rights protections. While Dudziak’s account hasegally gained acceptance among
political scientists interested in the Court, ismot been applied to other periods. If the
Supreme Court responded to international conceunagithe Cold War, even indirectly,
it might be expected to have done so since. Newegsgelevant to contemporary

American constitutional law have undoubtedly erddéhe international arena since the



end of the Cold War due to the rise of transnatitegal norms and global judicial
dialogue mentioned earlier. This dissertation aonslentify what these issues are and
assess the extent to and ways in which they anthtdational actors and institutions
interested in them have succeeded in influenciedilpreme Court. As | will argue,
scholarly attention to the influence of non-donmefdctors on the Court has primarily
focused on the responsiveness or resistance afgagb foreign legal decisions and thus
fails to provide a complete account of the changéis broader institutional context and
their potential impact at both the individual andtitutional level. This project will
identify a more complete set of potential interoa#l influences on the Supreme Court,
look for possible changes in them over the pastdecades,and explore the
mechanisms through which they might be expectexflicence both justices and the

Court itself.

Notable Changes: Post-Cold War Judicial Globalization and the Supreme Court

As noted above, existing scholarship cites numecbasges in the types and
levels of interaction between international judieetors, institutions, and norms during
the past two decades. But why should we be intedastthese changes and their impact
on the Supreme Court? In what ways might theyrdeetl? To answer these questions, a
description of the factors that suggest the infbgeof post-Cold War judicial
globalization on the Court is first needed.

The most prominent of these factors is a rise énniimber of foreign legal

citations by justices noted by scholars of the 8o Court in recent years. As Shawn E.

! Herein | refer to the post-Cold War period as ‘tast two decades” rather than the past 18 years to
represent the time between 1990 and 2010, whetendrto finish my dissertation.



Fields notes, “nearly every justice on today’s @Gdwas made use of foreign law in some
respect, whether to describe the global conteatlefjal issue, to assess the rationality of
a legal rule, or even to apply as persuasive perte007: 964). Although citations of
foreign law have sporadically appeared in Supreméariases since the institution’s
inception, those appearances were not widely remaakd were often related to treaties
or trade issues with Britain or continental Eurdpethe past two decades, however,
foreign citations have been frequent and widelydpseveral of the justices have
referred to foreign law and court decisions whedraslsing controversial issues such as
the death penalty and sexual privacy and theirsttatito do so has been hotly debated
not only amongst themselves in public forums bst &y Congress, the press, and legal
scholars. But as | will argue in the next sectibtwe, rise of foreign legal citations has been
considered only at the individual or theoreticakle- related work tends to discuss who
is or is not doing it, why, and whether that deamnsis in line with various constitutional
theories. More importantly, this work overlooks fssibility that this decision might
have a connection to changes in the broader comextich the Court operates, as
highlighted by Dudziak (2000), including the invetment of international actors in the
domestic legal process. The notion that in chootirgte foreign law, some U.S. justices
might be tuning into the types of global trendsatié®d above is considered by many
legal scholars, but only normatively. Rather thiast tonsider the extent to or ways in
which the members of the Supreme Court have bdlkmreited in their decision-making
by international audiences, they tend to focuslgale the benefits or dangers of doing
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However, the possibility of a link between thesmtts and individual judicial
behavior has been anecdotally observed by Jeffoeypin, a news writer and media
observer of the Court. In his book “the Nine,” iggests that the decision of particular
justices to cite foreign law, such as Justice Kegnes directly connected to changes in
their worldview resulting from travel abroad (Tonld007). He describes Kennedy's
experience teaching law over the summers in SadzlAwrstria, through a program of
McGeorge Law School, as resulting in “the connectlwat would transform his judicial
career” (Toobin 2007: 183). Furthermore, he lirtks transformation to the fact that this
connection was forged after the end of the Cold,Wiaring a period in which American
legal expertise was sought from and exported tagmg democracies around the world
and programs like the Central European and Eurdasianinitiative (CEELI) of the
American Bar Association were involved in Americi@mocracy promotion efforts
abroad. He notes that “most of the justices padieid in some of these exchanges, but
Kennedy and O’Connor were by far the most activef aotes O’Connor’s role in
having “helped create” CEELI (184).

Toobin’s suggestion that the justices’ experiertm®ad during the 1990s shaped
their judicial career merits further attention, esplly because it is in line with
Slaughter’s (2005) account of the impact that iasegl global judicial dialogue has had
on judges in other domestic contexts. Furthermbere is ample evidence that
Washington was both a facilitator of and activeipgrant in this dialogue. From 1995 to
1997, the Federal Judicial Center published a iahmewsletter entitled the
International Judicial Observer that was includetthwssues of its State-Federal Judicial

Observer. This newsletter provided a record ofarabroad by federal judges and the



Supreme Court justices, visits by foreign judgetermational legal conferences, and
developments in American judicial reform efforts@dal. Thus, an increase in these types
of exchanges and other forms of personal and Biwiesl interaction between the
justices and their foreign counterparts is someghiat | will look for evidence on and
consider as a possible influence on the post-Cadd @burt.

As these contributions suggest, there is reasbelteve that increased interaction
between American justices and their foreign coynates occurred from the 1990s on due
to the more active role the U.S. has played in @tomg democracy since the end of the
Cold War, including its efforts to promote judicraform abroad. Slaughter (1997)
considers such efforts a crucial part of what sdiks ¢judicial foreign policy,” which
emerged following the Cold War and has resulteahimcreasingly global community of
judges and legal professionals, of which the Us&. primary and active member (186).
Carothers (2005) cites further evidence of U.S. menship in this globalized legal
community: there has been unprecedented growtteiteivels of exchange and
communication between members of the legal pradedsere and abroad (through
programs providing legal advice, institutional mefioassistance, legal education and
professional development such as those of the Amemar Association) and in the
world-wide availability of information about legdécisions and courts.

Considered together, these observations suggest tumplete empirical account
of the types of activities and interactions betwdenCourt and international actors,
institutions, and norms discussed above is neddetl.propose a research design aimed

at providing such an account and outline the tygetata | will be looking for in a later



section. Also needed, however, is a more thoroxgimenation of the mechanisms

through which these factors might be expectedftaence judicial decision-making.

Explaining Court Responsiveness and Resistance to I nternational Influences
To Cite or Not to Cite? Individual Choice and the Constitutional Compar ativism Debate

The possibility that American justices might bduehced by actors, institutions,
and ideas outside the United States’ borders hats t@nsidered by scholars of the
Supreme Court, but within a limited perspectivedétermining whether the Supreme
Court and its members are responsive to foreigralagivcourts or should be, legal
scholars have focused primarily on whether justaresinclined or opposed to citing
them — a practice referred to as constitutionalgamativism — and the legal arguments
for doing so. Constitutional comparativism has camder scrutiny in recent years
following its application in several high profilages, particularlizawrence v. Texas
(2003), in which the Court struck down a ban on bsexual sodomy, ariRoper v.
Smmons (2005), which held that the execution of minorswaviolation of the Eighth
Amendment. Some current justices have defendeththesion of international
references in Court decisions, primarily those lkstice Kennedy and Justice Breyer,
who have done so in their own opinions, while adHike Scalia and Thomas have
openly denounced the practice. Currently, schaansider the question of whether or
not the Supreme Court might be subject to judigiabalization as completely dependent
on who is serving and their inclination toward fgrecitations.

A justice’s decision to practice or advocate legahparativism and the scholarly

debate surrounding that decision are the only favht®ntestation over foreign influence



on the Court considered by existing literature. &g that decision resides at the
individual level, it is simply considered anothedication of the range of personal
preferences and legal principles that can be famdng members of the Coufhese
accounts therefore support an attitudinal modg@lditial behavior. Proponents of this
model (Segal and Spaeth 1991) would argue thateéhgeee of Court responsiveness to
foreign law or actors is ultimately determined tsymembers’ ideological leanings. From
this perspective, contestation over foreign infleesnon the Court is part of the culture
war that constantly and inevitably surrounds cdedision-making. Justices who
advocate legal comparativism, for example, do sabse they have a more liberal view
of the law than those who oppose it or becauselibeg the expectation that importing
foreign law will be supportive to their policy gsaln other words, foreign citations are
purely window-dressing for those justices with gahlat are compatible with precedents
established abroad. Indeed, anecdotal evidencesstgyipat “on every subject for which
the Court has so far cited foreign views, notalady gghts and the death penalty, the
Justices in the majority have inclined in the lddetirection” and that “in looking at what
other democracies are doing, it would mean lookantpe left, not to the right” (Toobin
2005). However, even if Toobin is correct, this lex@ation is limited. Not only are those
citations the only form of international judicialfiuence taken into account, the extent to

which that influence is exercised is only considexethe individual level.

Additional Individual Level Explanations. Relevant Audiences and Party Palitics
As the debate on constitutional comparativism shomesonly international

influence examined in the context of Supreme Cdecision making has been foreign



law; scholars have primarily focused on the confyiletiy of its use with different legal
theories and the question of whether or not indialdustices should be doing so.
However, the changes noted in the previous sestiggest that not only should legal
scholars consider more explanations as to whycestnight be influenced by foreign
law, but they should also take into account otbemt of international judicial influence
and their impact beyond individual decision-makasgwell.

However, individual-level analysis is still impontafor my question. Who is
serving on the Supreme Court is undeniably an itapbfactor in determining what
influence, domestic or international, it is mordess likely to respond to. Indeed, Anne-
Marie Slaughter (2005) acknowledges that contempdyaS. Supreme Court justices are
much more receptive to the idea of exporting adweicieleas than importing them from
foreign courts and have thus managed to residtéhed of judicial globalization.
However, she argues that even though these exchéenyto be one-way they have
nevertheless had an impact on the Court becaugérdresform the broader context of
the institution and the way that American justigegssw their office. Similarly, Kenneth
Anderson (2005) suggests that the more recent eqopess of legal comparativism have
laid “the groundwork for a globalizing Court” becauithe presence of justices that are
sympathetic to the practice has the potentialandiorm the institution over time (1).
Because justices are part of what he calls a “rielag) elite”, we must consider what
“the Court’s new globalized sense of itself mighgan for the democratic political
community of the United States” (Anderson 2005: Bdjth scholars hint at the influence
of a feedback effect: justices have been and leed/lto continue to be shaped by the

post-Cold War context, characterized by new legais and transnational dialogue, in
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which they operate. Furthermore, their work suggtst we must go beyond the level of
individual decision-making when considering Coagtponsiveness to look at changes in
the broader context in which courts operate inthedmpact of international influences
on the institutional level. However, neither Slatggmor Anderson looks for evidence of
such an impact or identifies possible mechanismitih which a feedback effect might
occur. This dissertation aims to do so, suggeshagthe aggregate of individual
justices’ positions on constitutional comparativisnlikely response to the global trends
described earlier is not the only potential indscadf the degree to which the Court might
be impacted by them. Building on this, | proposgnaple idea: a Supreme Court justice
serving today has a different job than he or shelevbave had in the 1980s simply
because of the new set of priorities and pressaressent in the broader political world.
And perhaps some justices might even make diffeteaqisions because of it. Dudziak
(2000) certainly provides support for this argumensuggesting that had the civil rights
cases of the 1950s and 1960s not reached the @ourg the Cold War and within the
context of intense international scrutiny of Amanaacism, they might have had
different outcomes.

Looking beyond the attitudinal model, why mighttjass be expected to respond
to the type of changes | will be looking for or fuhject to the feedback effect just
mentioned? Some scholars argue that the Suprenmt i€ailso influenced by a desire to
maintain its legitimacy, as seen through bothtisréion to public opinion as well as
through justices’ awareness of a particular setooms linked to the office that they fill.
Thus, the desire for legitimacy within the Coutif®ader institutional setting constrains

judicial behavior and imposes motivations on jlestithat might not otherwise be there.
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Howard Gillman (1999) identifies such a constrasian institutional mission, or “an
identifiable purpose or a shared normative goadl titea particular historical moment in a
particular context, becomes routinized within agniifiable corporate form as the result
of the efforts of certain groups of people” (79 Bldvocates an institutional approach to
judicial behavior in order “to determine whethestitutional actors are influenced in
their attitudes and behavior by their relationgbipheir institution’s mission and to the
organizational attributes that have been constductservice of that mission” (Gillman
1999: 79). His work highlights the importance oéexning how justices perceive the
role of the Court in explaining their decisions audjgests that the Court is not
completely constrained by personal ideology or llawies set by the actions and
preferences of other political actors and publim@m. As Gillman (1999) advises,
scholars need to consider “the possibility thatwoeld view of judges is constituted by
institutional norms, jurisprudential traditions darelated social structures of power” (86).
In other words, changes in the broader contexthitlwvthe Court operates — including
those noted in the previous section like a risiiaign citations, the involvement of
international actors, or new channels of commuroawith other national courts — may
in turn impact the way that those serving on thar€do their job.

The notion that Supreme Court justices are likelgneke their decisions based
not only on personal preferences, but to mainegrtimacy as well is also explored by
Lawrence Baum (2006), who considers the influerigastices’ salient audiences on
their decision making. He suggests that justicessioerships in personal and
professional networks and their desire for acceygam approval within them may

impact their approach to constitutional adjudicatithus providing a psychological
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account of why legitimacy may be an important mation for justices. His account also
considers the impact of legitimacy at both thevidlial and institutional level; at any
given time, there is a particular set of audiereegluding different segments of the
legal profession, policy makers, the media, andptitdic — tuned in to the activities of
the Court. Justices’ “interest in what their audenthink of them has fundamental
effects on their behavior as decision makers” (B20®6: 4). This argument might be
viewed as an extension of the attitudinal approalgarly, conservative justices will be
much more likely to respond to the Federalist Sg@s a relevant audience than liberal
justices. However, even though justices will nbtrespond to or be influenced by the
same audiences in the same ways, Baum’s contributiplies that they must all contend
with the available set of options.

The idea that justices confront and selectivelpoesl to different audiences
provides an alternative way of approaching the goe®f international judicial
influence on the Court, including the decisionite foreign law. Rather than a purely
autonomous choice, the decision to support or emgagonstitutional comparativism
may be viewed as based on a justice’s responsiseoesparticular audience with a
stance on the issue. In other words, as Chimenmé&gi2007) argues, the decision
“depends critically on one’s view of what the redav community is for determining the
meaning of concepts such as decency, cruelty, aagbcess...” (4). An international or
internationalist community or audience may be rah\or Justice Kennedy and
irrelevant for Justice Scalia. However, regardt#dhie choice, the justices must still
contend with the different options in order to make. The level of contestation over

constitutional comparativism in recent years, amiooidy legal and political actors as
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well as the justices themselves, demonstrateshibes is indeed a set of multiple, active
communities relevant to the isstie.

In addition, support for the possibility that theu®t may respond to new, more
global audiences can be found at the intersecfiditecature examining the influence of
American law abroad through post-Cold War legalafipacy (Carothers 2005) and the
impact of transnational legal norms and networksl@mestic law and institutions (Risse
and Sikkink 1999, Slaughter 2004). While there goad deal of literature that looks at
the role of economic and political incentives iomoting legal convergence on the
American model (Kelemen and Sibbitt 2004), schatange only recently begun to
address the role of legal professional networkbénconvergence and globalization of
law (Keck and Sikkink 1998, Slaughter 2004) and Fewe explored the potential impact
of these networks on American national courts awdicjal decision making.
Furthermore, if we accept that judicial systems emastitutions across the globe have
been influenced by the exportation of American legeorm advice and the Bill of
Rights (Kelemen and Sibbitt 2004), it seems logiocdbok for evidence of international
and transnational influences on domestic law addtial actors within the American
system through justices’ relevant audiences, desipé concerns of exceptionalists.

Dudziak (2000) is again one scholar that doesrgpirgg that the Cold War and
related foreign policy pressures provided an impébu civil rights legislation and Court
intervention during the 1950s and 1960s. She de=sxhow the increasingly global reach

of media and the coverage given to growing teneier black rights abroad mobilized

2 Some of the numerous sources that demonstrat@l#zsf multiple relevant audiences on the isgue o
international influence and will be noted in mysdigation include the transcript from the debate at
Georgetown Law School between Justice Scalia asiicduBreyer on comparativism, records of
Congressional Resolutions passed in response dog@merally opposing) the citation of foreign laythe
Court, and further debates among legal scholaerdaty the practice.
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international protest against the American govemiraaed would eventually create
strains in U.S. foreign relations. These straihs, argues, would play a pivotal role in
inducing action on the part of political elites¢liding legislators and the Supreme
Court. Furthermore, the Soviet Union used the Aoagricivil rights struggle and the
numerous examples of black oppression as a coumtiS. claims about their own
abuses of human rights and political oppressiorDAgziak (2000) notes, “Soviet
manipulation of American racial problems ensureat tace in America would be an
important part of the Cold War narrative” (250).eShus emphasizes the international
character of what are often seen as strictly hoovegissues, arguing that we must
continue to consider the interplay between transnat networks, foreign relations and
policy goals, and the domestic policy agenda. linglso, she offers a particularly
valuable contribution by suggesting that foreigtigyoconcerns may result in pressure
on the judiciary by the executive. This highlightsv such concerns and larger changes
in the priorities of the U.S. government have theeptial to impact the Court indirectly,
since it can be expected to respond to demandsglacother political actors and the
president in particular (McMahon 2000, Whitting@®07).

In addition to providing one account of the typeraérnational influences on the
Court that I am looking for, Dudziak’s account segig the potential importance of the
post-Cold War context and related foreign policippties on judicial decision-making.
Assuming that the Supreme Court was influenceduioh riorities during the Cold Warr,
the new set of diplomatic commitments that folloviteid the 1990s might have also had
an effect. Here, | refer back to the previous abations cited that point out the high

level of attention and resources devoted to dencggueomotion, especially that aimed at
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judicial reform and the rule of law, from the eat§90s through today. The extent to and
ways in which foreign policy commitments and ptiies of the governing elite during

the post-Cold War may have impacted the Court redurther examination.

A More Global Court? Looking Beyond Individual Justicesto the Institutional Level

Together, these contributions suggest that mendiehe Court might be
expected to take several factors into account veldgudicating: their understanding of
the law, personal preferences, the policy prisgibéthe governing regime, their personal
conception of the office, and their relevant aude=n Indeed, Thomas Keck (2004)
suggests that “while the Court’s rules, norms, @aditions allow (or even require) the
justices to act on and respond to political ideasiaterests, broadly understood, they
generally discourage them from simply manipulatogstitutional arguments to achieve
their preferred results or advance the policiethefpresident who appointed them” (9).
Ultimately, in his view, “legal and political infences on the Court are mutually
constitutive” and are both drawn upon in judiciatsion making (Keck 2004: 277).
There is reason to believe, | would argue, thabfalhese factors have been influenced by
changes in global context of the Supreme Court theepast two decades, including
higher levels of Court prominence abroad, involveti®y foreign actors in its cases, and
interaction between its members and those of faredgirts. As noted earlier, it seems
reasonable to expect that such changes may haueredduring this time period due to
the active involvement of the American legal commuim post-Cold War U.S.

democracy assistance and judicial reform effortoadh
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But why should we expect these changes to impacktipreme Court? | had the
opportunity to ask Chief Justice John Roberts fsopinion on this issue during his
recent visit to Syracuse University, and he ackeogéd that although the Court is
indeed more active globally, its interaction witihernational actors only serves to
highlight the differences between it and its coypdets. In other words, the strength of
American exceptionalism and isolationism makespervious to the kinds of global
trends that scholars like Anne-Marie Slaughter niotéhis view, a justice serving on the
Court today will not decide cases any differentigirt one serving during the Cold War or
the Civil War, with the exception of referring tew legal precedent. However, this view
is challenged by scholars like Dudziak (2000) wighlhght the ways in which both
domestic and international politics and policy coitnments can pressure judicial
decision-making. Furthermore, Slaughter (2005) esghat although scholars have
generally found that “American judges defiantlyidefthemselves outside the
mainstream of global judicial conversation,” in st decade they have shown
increasing awareness of foreign and internaticanalds well as a growing willingness to
consider or cite it (277). An important aspectho$ tshift, Slaughter notes, is
psychological; “ judicial globalization changes wolly what our judges know and need
to know, as a practical matter, but also how tingykt about who they are and what they
do” (280). She cites the involvement of the Amarmitagal profession in promoting
global judicial education and widespread suppommgrjudges for it as one indicator of
this psychological shift; in encouraging courtsaasrthe world to think globally, their
own views of law are transformed. This relates tadRaum’s (2006) work,

emphasizing the link between changes in the glotwadext that the Court is operating in
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and the new audiences that it is likely to respindt also emphasizes the impact of
institutional level changes, such as those in therts role, its members’ sense of
mission or office, and sources of legitimacy.

Based on the literature reviewed here, | suggestttie prominent role that the
U.S. has played in post-Cold War judicial reformcetl may have had a feedback effect
on its national judiciary, providing a new set bhdlenges for a static debate on the
merits of judicial isolationism versus internatibsm. As the number of opportunities for
members of the Supreme Court to offer advice toiatadact with international legal
professionals and other judges, and experiencefilience of the institution abroad has
grown, so has the potential for cross-dialogueiafidence. As Keck notes in a piece on
recent Supreme Court cases on affirmative actithwe, fise of such litigation has been
both a consequence as well as a cause of the €dexisions” (2006: 415). His notion
that a feedback effect from legal activism angdtion sometimes creates new politics
seems applicable to a rise in international invimlgat in domestic cases as well. Not
only might such involvement cause some justicdedk to international law and norms,

but their decisions to do so might encourage morelvement by transnational actors.

Selected Overview of Research Plan
Indicators of Interaction Between International Actors, Institutions, and Norms and the
Supreme Court

What evidence might indicate that the increasedl$eof international
interaction, communication, and consideration Ht&iblars have associated with post-

Cold War judicial globalization also characterihe bperations of the contemporary
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Supreme Court? To determine this, | must first idethe kind of cases and issues that
international actors might have been interestenl/ar the past two decades, who those
actors are, and the different ways in which thedrest, and attempts to exert influence
over those issues, might have manifested. At tages | will focus on the cases that have
garnered attention in the constitutional comparsttivdebate: those in which justices
have invoked evolving standards of decency argusnemder the Eighth Amendment,
including those related to sodomy and the deatllperHowever, my universe of cases
may expand to include cases with foreign citationsther areas of the law.

The actors that | am interested in are those that lattempted to influence these
cases by lobbying the Court or publicly expressethterest in their outcome. | will
therefore look for data related to these specffares, particularly amicus curiae briefs
filed by or including reference to internationat@s or institutions. Also important are
efforts by domestic political actors to influenbe tCourt that might reflect certain
foreign policy commitments. These efforts mightrééected in amicus curiae briefs
filed by the Solicitor General to the Court higliigng executive policy goals, the
mention of these goals in State of the Union addr®sand hearings and debates in
Congress related to the issues being addressdut iyaurt.

A crucial part of my data collection will also belbok for evidence of more
informal interaction between these actors and thré&ne Court justices. This might
include travel by justices abroad, participatiortly justices in international legal
conferences and judicial reform programs such asLCEisits to the Court by foreign
judges and legal actors, evidence of the Courflsence abroad in the form of the

adoption of bill of rights and other U.S. legaltingions and norms. Finally, a full
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account of who has cited foreign law and in whaesawill indicate individual-level
consideration of international legal norms and pdent.

Next, | will look for evidence that these factoes/e influenced the Court. This
involves answering three overarching questions.firseis whether these changes had
an impact on Supreme Court decisions. This mighhtieated by looking at case
outcomes, including an analysis of cases that npthusibly have had a different
outcome if they had not taken place in the posd@ghar context. The second question is
whether these changes influenced how Supreme mtides do their job. To try to
determine this, | will look for changes in opiniamiting: foreign citations by the Court
(who and in what cases) as well as comments byidhehl justices’ reflecting
perceptions of mission or office. And the third stien is whether these changes
influenced how the Court operates as an institufldms might be indicated by changes
in the Court’s case selection process (includirgtyipes and number of cases selected),

its budget, and the official duties and schedufgastices.

Data Sources

| anticipate that my data will be collected prinhathrough 1) existing databases,
including those housing Court records, amicus eubigefs, opinions and proceedings,
Solicitor General briefs, and other related infotiog 2) the archives of relevant
organizations and institutions for data not avadainline or cited in other sources; and
3) interviews of relevant actors, including thosealved in foreign or international

organizations that lobby the Court, legal aid amtigial reform efforts of the American
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legal profession abroad, and perhaps even tho$iataft with the Court itself, such as

clerks, journalists, or other legal scholars.

Preliminary Hypotheses

In this project, | expect to find that most, if radl, of the indicators outlined
above show significant increase in the levels tdrimational judicial involvement from
the 1980s to the 1990s. | also expect that thegeeshievels remain consistent in the
2000s, as international involvement becomes irgditalized. In turn, | expect to find
some degree of change in the second set of indgcdeanonstrating the appearance of
new trends in judicial decisions, activity, and @i®ns over the past two decades.
Therefore, my primary hypothesis is that the U.gr8me Court of 2010 is a different
institution than in 1989, in that it reflects engagent with, if not responsiveness to,
trends of judicial globalization and active exchamgth international actors, institutions,
and norms. | also expect to find some connectidwésen the level of responsiveness of
justices to these trends in terms of their actealsion-making and the commitments and

priorities of dominant foreign policy factions iro@gress and the Executive.

Conclusion

By looking for and examining the type of changetedan this prospectus to
determine the extent to which international actmstjtutions, and norms have
influenced its members and its broader contexbvplehto demonstrate that the Supreme
Court may be subject to global influences in wdna existing literature, especially that

on legal comparativism, has not captured. If inftnal factors, not only individual
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choice, shape judicial behavior, then they shoeldalken into account when considering
contestation over foreign influence on the CouhisTmoves us beyond the question of
whether justices should or do pay attention toi§préaw to consider how they view their
place on a Court that is increasingly “global” amdether that might impact their

decision-making over time.
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